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NOTES

NEW YORK CONDOMINIUM 1 CONVERSION LAWS:
EXAMINING THE PROTECTIONS AGAINST
DISPLACEMENT AND THE NEED FOR FURTHER
AMENDMENT
In New York, during the late 1970's and early 1980's, conversion of apartment units to condominiums increased dramatically.' As
a result, the legislature enacted a complex regulatory scheme
designed to encourage conversions while affording substantial protection to non-purchasing tenants.' Recently, however, there has been
an interest in expanding the scope of this scheme to afford increased
protections to non-purchasing tenants." This note will examine the
effects and impacts that accompany the conversion of apartment
units to condominiums, analyze the New York condominium conversion law, and determine that there is a need for further amendment
of the New York law.
EFFECTS AND IMPACTS THAT ACCOMPANY CONVERSION

The post World War II period was characterized by central city
deterioration5 and a decline in the quality of urban housing stock.,
This led to the abandonment of the inner cities by the upper-middle
1. This article deals specifically with condominium conversions and legislation. However,
the analysis, and many of the laws including the New York statute, are applicable to
cooperatives as well.
2. See Dr. David Goldsmith's commentary, Real Estate Financing,printed at page 32 in
section 352 of New York General Business Law (McKinney 1984).
3. N.Y. GEN. Bus. LAW § 352-e to § 352-eeee (7) (McKinney 1984).
4. A6046 New York Legis. Digest A414 209th session (1986). This amendment would
make the provision of law relating to the conversion of residential property to cooperative or
condominium ownership applicable to all cities, towns, and villages outside the city of New
York.
5. Note, Displacement in Gentrifying Neighborhoods: Regulating Condominium Conversion Through Municipal Land Use Controls, 63 B.U.L. REV. 955, 957 n.8 (1983).
6. Id. at 957-8.
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class. 7 Despite this general trend, many of the upper-middle class
have returned, causing a revitalization, 8 which is termed gentrification.' Gentrification has been influenced by the increased activity in
condominium conversions.10 Between 1970 and 1979 approximately
348,000 rental units were converted to condominiums nationwide."
Many landlords have been forced to convert their rental property to
condominiums because of the increasing costs and the difficulty in
obtaining sufficient rents to meet their expenses and realize a profit
on their investment."2 In areas like New York City, the problem is

exacerbated by rent control regulations.' s
With young married professionals earning increasingly higher
salaries, in addition to single females becoming significant wage
earners and homebuyers, there is a stronger demand for homeownership in the form of condominiums. " This increase in two and one
person households (many couples have postponed having children

too), has contributed to a growing need for condominium units
designed to accommodate these household sizes.' 5
7. Id. at 958.
8. Id.
9. "Gentrification is a term used in land development to describe a trend whereby previously 'underdeveloped' areas become 'revitalized' as persons of relative affluence invest in
homes and begin to 'upgrade' the neighborhood economically." Business Ass'n. of Univ. City v.
Landrieu, 660 F.2d 867, 874 n.8 (3d Cir. 1981).
10. See generally, Comment, The Condominium Conversion Problem: Causes and Solutions, 1980 DUKE L.J. 306.
11.

OFFICE OF POLICY DEVELOPMENT AND RESEARCH, U.S. DEP'T. OF HOUSING AND

URBAN DEV., THE CONVERSION OF RENTAL HOUSING TO CONDOMINIUMS AND COOPERATIVES,

A NATIONAL STUDY OF SCOPE, CAUSE AND IMPACTS (1980) (Summary to XII at
ter cited as HUD REPORT).

i-ii hereinaf-

The rate of conversion has been accelerating: in the period 1977 through 1979,
260,000 units were converted, 71 percent of the decade's total. To date conversion
activity has been concentrated in large municipal areas. . . . There is some evidence, however, that the conversion phenomenon may be expanding to or increasing
in smaller metropolitan areas.
Nationally, the volume of condominium . . . conversion activity is expected to increase through 1985. The analysis suggests that the number of conversions will increase each year, but at successively decreasing rates. A trend-line projection of
conversion volumes through the year 1985, based on past experience but modified to
consider supply, demand, and current financial market factors, suggests that about
1.1 million rental units will be converted during this six year period.
Id.
12. Comment, supra note 10, at 318.
13. Note, The Regulation of Rental Apartment Conversions, 8 FORDHAM URB. L.J. 507,
508 (1979-80).
14. Comment, supra note 10, at 308.
15. Id.
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Condominiums generally offer individuals an opportunity to
purchase a home at proportionately lower rates than the conventional single family home.16 In addition, condominium unit owners
often enjoy the use and joint ownership of common areas offering
amenities such as tennis courts, swimming pools, and other recreational facilities at significantly lower costs than of single family
dwellings." The unit owner pays only a pro rata share of the costs
and is thereby able to avoid the physical maintenance responsibilities
which normally accompany ownership of such facilities. 18 Thus, condominium ownership provides the benefits of rental living and those
of homeownership. 9
Furthermore, homeownership in the form of condominiums offers significant tax advantages when compared with rental living.
For example, the Internal Revenue Service classifies a condominium
purchaser as an investor in real estate." As such, the condominium
owner may deduct state and local real property taxes assessed
against the unit, as well as the interest portion of mortgage payments. 2 These tax benefits do not exist for the renter since no
purchase of real property is involved. 2 ' Perhaps the most important
benefit accompanying condominium ownership is the purchaser's
ability to acquire equity in the property with each mortgage payment made. This equity can be recovered by the owner upon a subsequent sale of the unit." Of course, rental payments cannot be recovered.' Prior to 1986, the Internal Revenue Code provided a 60%
capital gains deduction from gross income for the sale of real estate,
including condominiums.' 5 However, the 1986 tax reform has eliminated this deduction. 6
Condominium ownership provides the further benefit of value
appreciation. In most markets condominiums appreciate approximately 20 percent the first year, and in some cases as much as 50
16. See Comment, Conversion of Apartments to Condominiums: Social and Economic
Regulations Under the California Subdivision Map Act, 16 CAL. W.L. REv. 466 (1980).
17. Id.; Comment, supra note 10, at 310.
18. Comment, supra note 10, at 310.
19. Id.
20. See, Comment, supra note 16, quoting Rhyne, MUNICIPALITIES AND MULTIPLE RESIDENTIAL HOUSING CONDOMINIUMS

21.
22.
23.
24.
25.
26.

AND RENT CONTROL.

I.R.C. § 164(a)(1) (West Supp. 1986).
See, Comment, supra note 10, at 310.
Id.
Id.
I.R.C. § 1202(a) (West Supp. 1985).
I.R.C. § 1202 (repealed West Supp. 1987).
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percent." For example, in Broward County, Florida, between March
1979 and March 1980, the average used condominium appreciated
50 percent versus 21 percent for the average used home.2 8 Thereafter, condominium units usually appreciate at the same rate as single
family homes. 9
Rental property investors find conversion a highly profitable

means of disposing of investments which have become increasingly
unprofitable to operate."s Changes in the Internal Revenue Code
have reduced the accelerated depreciation which could be achieved

on older buildings.-" The removal of this favorable treatment is a
major factor leading to condominium conversion. s2 Often, conversion
of rental units is financially necessary for landlords;33 high maintenance costs of deteriorating buildings combined with rising real estate taxes can often make the operation of older rental buildings un-

profitable.3 4 In addition, "[i]nvestment return on rental property has
been artificially limited by rent control. . . .Even where rent control is not a factor the economics of the rental market are bleak."3 "
The majority of renters are at the lower end of the national in27. See Comment, supra note 10, at 309-310.
28. HUD REPORT, supra note I1, at 44 (statement of Jack P. Studnicky, JPS
Associates).
29. Comment, supra note 10, at 310. See also the chart below:
Median Used-Home Prices
Month
1986

March
April
May
June
July
August
September
October
November
December
January
February
March

1987

Nassau

Queens

$150,000
157,000
159,000
165,200
167,000
170,000
176,000
172,000
177,000
175,000
174,000
173,000
176,000

$120,000
125,000
125,000
126,500
125,000
134,500
133,000
136,500
137,000
156,200
146,000
142,000
145,000

Newsday, April 25, 1987, Real Estate Section, at 5, col. 1.
30. Comment, supra note 16, at 467.
31. Comment, supra note 10, at 310-311.
32. Id.
33. See generally, Kamer, Conversion of Rental Housing to Unit Ownership A Non-

crisis, 10

REAL ESTATE

L.J. 187, 191 (1982).

34. Comment, supra note 16, at 467.
35. Kamer, supra note 33, at 191.
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come figures. Therefore, rental units are capable of sustaining only
limited increases before outpricing most of the rental market. 6 The
increasing energy and utility costs makes the problem for the landlords even greater."7 "As a result, many apartment building owners
are discovering that it is more profitable to convert their rental property into condominiums and sell them as units, rather than to repair
and improve the property themselves or sell the entire complex to
another landlord or investor."" These conversions often result in a
rehabilitative effect on a city's housing stock since many physical
improvements are made on older buildings during conversion. 9 This
could result in a saving of many dwelling units that might otherwise
be abandoned or demolished. 40 Furthermore, due to the high costs of
materials, labor and financing, newly built condominium units cannot remain competitive with the price of converted units.' Converted units are often offered to current tenants at substantial discounts. 42 Therefore, a purchasing tenant can often become a
homeowner in the condominium market where he or she could not
otherwise afford to purchase a single family house.' 3 "Because renters often become unit owners when a conversion occurs, an additional renter is not out on the streets competing for scarce rental
housing with every unit converted."" Individuals on fixed incomes
may also benefit from conversions." They afford permanent housing
in a chosen neighborhood at a fixed price, thus, avoiding continually
increasing rents. 4' The secretary of the Department of Housing and
Urban Development (HUD), Moon Landrieu, in his testimony
before the Senate Subcommittee on Housing and Urban Affairs
stated:
Conversions, in a sense, represent the intersection of the supply and
preservation problems. . . . Conversions remove units from the

rental market; yet ironically, by encouraging investment, conversion may be the best hope of preserving much of our existing hous36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

Id.
Comment, supra note 10, at 309.
Comment. supra note 16, at 467.
Comment, supra note 10, at 316.
Id.
Id., at 310.
Id.
See Comment, supra note 16.
Kamer, supra note 33, at 208.
Comment, supra note 16, at 469.
Id.
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ing stock. Conversions displace some lower-income people, yet they
also provide ownership opportunities for others priced out of the
single family market. As conversions contribute to the urban
problems of displacement and the lack of rental housing, so do they
contribute47 to neighborhood revitalization and increase local tax
revenues.

However, there are serious problems associated with the conversion of rental units. The most serious adverse effect of condominium
conversion is the displacement of tenants.4 8 Conversions have displaced many who have occupied their apartments for many years,
particularly the poor, elderly and disabled. 49 Conversions result in
more moves for the poor and elderly than is normal for these persons. 50 For instance less than 10% of all elderly renters move in an
average year, whereas almost 50% of all elderly households whose
buildings face conversion move rather than buy or rent in-place.5 1
Displaced persons often have a difficult time finding alternative
rental housing since most conversions occur in cities with a low
rental vacancy rate.5 2 Sixty-one percent of elderly former residents
and 56% of low income former residents have had trouble locating
new apartments as compared to 47% and 48% of younger and more
affluent residents.5 a Since urban gentrification is privately financed,
it forces displaced residents to bear the burden of relocation without
the benefits of public aid. 54 Additionally, the elderly and disabled,
47.

Wittle, Recent Developments in Condominium Conversions Legislation, 9 PRoB. &

PROP. 5, 6 (1980-81).

48.
49.
50.
51.

Comment, supra note 10, at 319.
Id. at 320, see also Note, supra note 5, at 959.
HUD REPORT, supra note 11, at ii.
Id. at 20; See chart below:
Table on Selected Characteristics of Households Affected by Conversion:
Head under 65

Head over 65

Percent Becoming
Tenant Buyers

21.3

22.6

Percent Becoming
Continuing Renters

17.3

28.0

Percent Becoming
Former Residents

61.4

49.4

100.0

100.0

Total

Id., Table 7 at 41.
52. See generally Note, supra note 5, at 959, Comment, supra note 10, at 317-318.
53. HUD REPORT supra note 11, at 23.
54. See Parklane Sportswear v. Weinberger, 513 F.2d 835, 836-37 (1st Cir. 1975) (aid
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many of whom are on fixed incomes, are unable to afford the down
payment or obtain the long-term mortgage financing necessary to
purchase their apartments. 55 Specifically, elderly tenants do not usually seek to build equity in their apartments since they do not expect
to live past the initial period of ownership during which a large por5
tion of mortgage payments is consumed by interest costs. "
In addition to the economic burdens encountered by displaced
tenants, there are psychological difficulties. Elderly persons may be
traumatized when they are forced to leave their apartment and
neighborhood where they have lived for many years.5 7 The displace-

ment makes it "more difficult for them to see their friends and families, to go to church, and to visit their doctors. ' 58 In a study by psychiatrist Marc Fried, the trauma experienced by displaced elderly
tenants was likened to the kind of reaction one has when one loses a

relative or close friend." Doctor Fried called it, "grieving for a lost
home."

0

Medical studies have indicated that the elderly suffer significant
stress and adjustment problems in coping with disruption when displaced. Elderly people tend to stay in one home until the end of
their lives, their subsequent displacement or involuntary relocation,
due to a conversion, may lead to suicide or premature natural
death.61
Displacement may be one of the worst hardships that can happen to
an elderly person.6 " Furthermore, "[d]isplaced tenants often display
unfocused bitterness because they receive little, if any, recognition of
denied to persons displaced by federally assisted projects of private entities).
55. Note, supra note 13, at 514; Comment, supra note 10, at 319.
56. Note, supra note 13, at 513-14.
57. Note, supra note 5, at 961; Comment, supra note 10, at 321. "When older people
are forced out of their home for any reason, the impact can be traumatic." Condominium
Conversions: Hearing Before the Subcommittee on Housing and Consumer Interests of the
Select Committee on Aging, 96th Cong., 2nd Sess. 14 (1980) (Hereinafter referred to as Subcommittee on Housing Report) (Statement of George Grier, Consultant, The Grier Partnership, Bethesda, Md.).
58. Note, supra note 13, at 515.
59. Subcommittee on Housing Report (Statement of George Grier), supra note 57, at
14.
60. Id.
61. Condominium Housing Issues, Hearings on S. 612 Before Subcommittee on Housing and Urban Affairs of the Senate Committee on Banking, Housing and Urban Affairs, 96th
Cong., 1st Session § 9 (1979), quoted in, Judson, Defining Property Rights: The Constitutionality of Protecting Tenantsfrom Condominium Conversion, 18 HARv. C.R.-C.L. L. REV. 179,
191 (1983).
62. See supra note 57.
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their plight." 6
Displacement has a negative impact on the social structure of
the community. The migration of displaced tenants from their preconversion neighborhood can destroy the social fabric of that community. 6" "Unregulated conversion can also displace entire socioeconomic segments of society and lead to development of neighborhoods
segregated along socioeconomic lines." 6 Furthermore, as upper income professionals move into converted units, the demand for
higher-priced services and retailers is increased, hampering the economic survival of long term renters who have not been displaced."
Many local governments have responded to the perceived emergency by enacting moratoriums on condominium conversion, which
are usually effective for periods of 30 days to one year.67 These
moratoriums are generally designed to preserve the status quo while
legislatures assess the consequences of conversion on tenants, buyers
and rental stock, and develop appropriate local policy.68 Moratoriums are often followed by legislation designed to permanently deal
with the conversion problems which provoked the enactment of the
moratorium. 9 However, these moratoriums and legislation have frequently faced a variety of constitutional attacks. 7 For example,
owners have challenged local government action under state constitutions as preempted by state regulation. Challenges have also been
brought under the "taking" doctrine of the fifth amendment,7 2 and
63. Note, supra note 5, at 961.
64. Judson, supra note 61.
65. Id.
66. Id.
67. Comment, supra note 10, at 320-21. See e.g. CHICAGO MUN. CODE § 100.2-1-.212 (1977) (40-day moratorium on conversion of buildings containing 30 or more units.),
Washington D.C. Act 3-44, 25 D.C. Reg. 10363 (1979) (18-month moratorium). Montgomery
County, Maryland, 7 Hous. & DEV. REP. (BNA) 277, (1979) (120-day moratorium) and
LAUDER HILL, FLA. ORDINANCE No. 80-110 (1980) (90-day moratorium).
68. HUD REPORT, supra note 11, at XII-6. See also Comment, Regulatory Responses
to the Condominium Conversion Crisis, 59 WASH. U.L.Q. 513, 525 (1981).
69. See Comment, supra note 68, at 525.
70. See generally Negroni, Legal Status of Moratoriums on Condominium Conversions
and Some Suggestions for Evaluating Their Success, 10 CURRENT MUN. PROBS. 129, 134-140
(1983); Judson, supra note 61, at 198-209.
71. See, e.g., Plaza Joint Venture v. City of Atlantic City, 174 N.J. Super. 231, 416
A.2d 71 (1980) (court held field of condominium regulation had been preempted by state law
and therefore not within the police power of municipalities); but c.f.,
Griffin Dev. Co. v. City
of Oxnard, 39 Cal. 3d 256, 703 P.2d 339, 217 Cal. Rptr. 1 (1985) (court upheld the police
power of cities to regulate condominium conversions as not preempted under state law).
72. The fifth amendment's prohibition against the taking of private property for a public
purpose is applicable against a state and its political subdivisions through the Fourteenth
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the equal protection clause of the fourteenth amendment.7 However,

as long as the legislation is enacted in response to an existing housing crisis and the moratorium is of limited duration, it is likely to be
upheld against constitutional challenges as proper and reasonable. 4
NEW YORK LAW

New York State has one of the most comprehensive condomin-

ium conversion statutes in the nation. 75 The policy behind this statute is to encourage conversions while protecting tenants in possession
who either do not desire or are unable to purchase their apartments,
and to further protect such tenants from being coerced into vacating

their premises.71 In New York, General Business Law section 352-e
regulates the conversion of apartment units to condominiums. However, as to affording protections to non-purchasing tenants, the New
York statute is, in effect, three separate laws. 7 In New York City,

section 352-eeee is applicable, while in the New York City suburbs
of Nassau, Rockland and Westchester Counties, section 352-eee con-

trols. The latter section is similar to New York City's except that it
is applicable only where elected by the local government. Addition-

ally, in the balance of the state, another section, 352-e(2-a), applies,
which is also effective only upon local election.7 8
General Business Law Section 352-eeee, applicable only to New

York City, 79 "incorporates many of the provisions of the New York
City Rent Stabilization Law." 80 This section was adopted because

Amendment. Penn. Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978). In determining
when governmental action results in a taking, the particular circumstances in each case must
be examined. Id. at 124.
73. The equal protection argument is based on the distinction between prospective purchasers versus tenants; larger versus smaller buildings; and older versus newly constructed
buildings. 10 CURRENT MUN. PROB. at 138-139. However, this argument is inconsistent with a
modern equal protection analysis because it neither involves a "suspect classification" or a
"fundamental right". See New Orleans v. Dukes, 427 U.S. 297, 303 (1976).
74. See 10 CURRENT MUN. PRODS. at 137, 140. See also Griffin, 39 Cal. 3d 256, 703
P.2d 339, 217 Cal. Rptr. I (court noted land use regulations usually survive due process and
equal protection challenges as a legitimate exercise of the police power and held these regulations are rationally related to legitimate purposes of preserving adequate supply of rental
housing).
75. See Goldsmith, supra note 2 at 32; see also N.Y. GEN. Bus. LAW § 352-e to § 352eee(7) (McKinney 1984).
76. 1983 N.Y. LAWS ch. 771 § !.
77. See generally N.Y. GEN. Bus. LAW §§ 352-e, 352-eee, 352-eeee (McKinney 1981).
78. See generally Id. at § 352-e(2-a)(c).
79. The provisions of this section shall only be applicable to the City of New York. Id.
at § 352-eeee(7).
t 80. See Goldsmith, supra note 2, at 37.
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in the city of New York the position of nonpurchasing tenants is
worsened by a serious public emergency characterized by an acute
shortage of housing accommodations. .

.

. [T]he position of non-

purchasing tenants who are sixty-two years of age or older is particularly precarious by reason of the limited financial resources of
many such persons and the physical limitations of many such persons. . ..

[T]he preventative action by the legislature in restrict-

ing rents and evictions during the process of conversion from rental
to cooperative or condominium status is imperative to assure that
such conversions will not result in unjust, unreasonable and oppressive rents and rental agreements affecting non-purchasing tenants
especially those who are sixty-two years of age or older, and other

disruptive practices affecting all tenants during the conversion process which threaten the public health, safety and general welfare."1

Under this section, an eviction plan8" requires 51% tenant approval
excluding eligible senior citizens and disabled persons, which acts to
guarantee tenant support for the conversion, and a three year period
from the date the plan is declared effective before a non-purchasing
tenant8" can be evicted. 84 The three year protected tenancy period
81. 1982 N.Y. LAWS Ch. 55, § 1.
82. Eviction plan. A plan which, pursuant to the provisions of this section, can
result in the eviction of a non-purchasing tenant by reason of the tenant failing to
purchase pursuant thereto, and which may not be declared effective until at least
fifty-one percent of the bona fide tenants in occupancy of all dwelling units in the
building or group of buildings or development on the date the offering statement or
prospectus was accepted for filing by the attorney general (excluding, for the purpose of determining the number of bona fide tenants in occupancy on such date,
eligible senior citizens and eligible disabled persons) shall have executed and delivered written agreements to purchase under the plan pursuant to an offering made in
good faith without fraud and with no discriminatory repurchase agreements or other
discriminatory inducements.
N.Y. GEN. Bus. LAW § 352-eeee(l)(c).
83. Non-purchasing tenant. A person who has not purchased under the plan and
who is a tenant entitled to possession at the time the plan is declared effective or a
person to whom a dwelling unit is rented subsequent to the effective date. A person
who sublets a dwelling unit from a purchaser under the plan shall not be deemed a
non-purchasing tenant.
Id. at § 352-eeee(1)(e).
84. The plan provides, if it is an eviction plan, as follows:
(i) The plan may not be declared effective unless at least fifty-one percent of
the bona fide tenants in occupancy of all dwelling units in the building or group of
buildings or development on the date the offering statement or prospectus was accepted for filing by the attorney general (excluding, for the purposes of determining
the number of bona fide tenants in occupancy on such date, eligible senior citizens
and eligible disabled persons) shall have executed and delivered written agreements
to purchase under the plan pursuant to an offering made in good faith without fraud
and with no discriminatory repurchase agreements or other discriminatory
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allows the non-purchasing tenant time to locate suitable substitute
housing and to adjust to the displacement. Eligible senior citizens85
and disabled persons8 6 may not be evicted at any time for failure to
purchase. 87 Additionally, those eligible senior citizens and disabled
inducements.
(ii) No eviction proceedings will be commenced against a non-purchasing tenant for failure to purchase or any other reason applicable to expiration of tenancy
until the later to occur of (1) the date which is the expiration date provided in such
non-purchasing tenant's lease or rental agreement, and (2) the date which is three
years after the date on which the plan is declared effective. Non-purchasing tenants
who reside in dwelling units subject to government regulation as to rentals and continued occupancy prior to conversion shall continue to be subject thereto during the
period of occupancy provided in this paragraph. Thereafter, if a tenant has not purchased, he may be removed by the owner of the dwelling unit or the shares allocated
to such dwelling unit.
Id. at § 352-eeee(2)(d).
85. 'Eligible senior citizens'. Non-purchasing tenants who are sixty-two years of
age or older on the date the attorney general has accepted the plan for filing, and
the spouses of any such tenants on such date, and who have elected, within sixty
days of the date the attorney general has accepted the plan for filing, on forms
promulgated by the attorney general and presented to such tenants by the offeror, to
become non-purchasing tenants under the provisions of this section; provided that
such election shall not preclude any such tenant from subsequently purchasing the
dwelling unit on the terms then offered to tenants in occupancy.
Id. § 352-eeee(l)(f).
86. 'Eligible disabled persons'. Non-purchasing tenants who have an impairment
which results from anatomical, physiolocation or psychological conditions, other
than addiction to alcohol, gambling, or any controlled substance, which are demonstrable by medically acceptable clinical and laboratory diagnostic techniques, and
which are expected to be permanent and which prevent the tenant from engaging in
any substantial gainful employment on the date the attorney general has accepted
the plan for filing, and the spouses of any such tenants on such date, and who have
elected, within sixty days of the date the attorney general has accepted the plan for
filing, on forms promulgated by the attorney general and presented to such tenants
by the offeror, to become non-purchasing tenants under the provisions of this section; provided, however, that if the disability first occurs after acceptance of the
plan for filing, then such election may be made within sixty days following the onset
of such disability unless during the period subsequent to sixty days following the
acceptance of the plan for filing but prior to such election, the offeror accepts a
written agreement to purchase the apartment from a bona fide purchaser; and provided further that such election shall not preclude any such tenant from subsequently purchasing the dwelling unit or the shares allocated thereto on the terms
then offered to tenants in occupancy.
Id. at § 352-eeee(l)(g).
87. No eviction proceedings will be commenced, except as hereinafter provided, at
any time against either eligible senior citizens or eligible disabled persons. The rentals of eligible senior citizens and eligible disabled persons who reside in dwelling
units not subject to government regulation as to rentals and continued occupancy
and eligible senior citizens and eligible disabled persons who reside in dwelling units
with respect to which government regulation as to rentals and continued occupancy
is eliminated or becomes inapplicable after the plan has been accepted for filing
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persons who continue occupancy as non-purchasing tenants "shall
not be subject to unconscionable increases beyond ordinary rentals
for comparable apartments."
Section 352-eee, unlike the New York City section, is local option legislation only applicable in certain cities, towns and villages in
Nassau, Westchester and Rockland Counties where such localities
have filed the proper election with the Attorney General.8 9 "The
'Three County Law' was originally enacted in 1978 in order to afford localities in counties adjacent to New York City with the opportunity to provide to residential tenants in premises being converted to
cooperative and condominium ownership protections similar to those
available in New York City under local rent laws." 90 The substantive provisions of this section are similar to those incorporated in section 352-eeee, including the three year protected tenancy for non-

purchasing tenants, and the absolute protection against eviction for
senior citizens and disabled persons. An important difference between the two sections is that the 51% tenant approval requirement

for eviction plans is replaced by the requirement that 35% of total
tenancy approve of the plan, irrespective of adjustments for elections
for eligible senior citizens and disabled persons. 1 As of September
shall not be subject to unconscionable increases beyond ordinary rentals for comparable apartments during the period of their occupancy considering, in determining
comparability, such factors as building services, level of maintenance and operating
expenses; provided that such proceedings may be commenced against such tenants
for non-payment of rent, illegal use or occupancy of the premises, refusal of reasonable access to the owner or a similar breach by the tenant of his obligations to the
owner of the dwelling unit or the shares allocated thereto.
Id. at § 352-eeee(2)(d)(iii).
88. Id.
89. The provisions of this section shall only be applicable in the cities, towns and
villages located in the counties of Nassau, Westchester and Rockland which by resolution adopted by the respective local legislative body of such city, town or village,
elect that the provisions hereof shall be applicable therein. A certified copy of such
resolution shall be filed in the office of the attorney general at Albany and shall
become effective on the date of such filing.
Id. at § 352-eee(7).
90. Goldsmith, supra note 2, at 36.
91. Id.
[Alt least thirty-five percent of the bona fide tenants in occupancy of all dwelling units in the building or group of buildings or development on the date the offering statement or prospectus was accepted for filing by the attorney general including, for the purposes of determining the number of bona fide tenants in occupancy
on such date, eligible senior citizens and eligible disabled persons; shall have executed and delivered written agreements to purchase under the plan pursuant to an
offering made in good faith without fraud and with no discriminatory repurchase
agreements or other discriminatory inducements.
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1986, 64 municipalities within the "Three County" area had elected
'Three County Law' coverage under section 352-eee(7).' 2 Those cities, towns and villages in Nassau, Westchester and Rockland Counties which do not elect this coverage under section 352-eee(7) fall
under the general provisions of section 352-e.
Section 352-e is applicable to all cities, towns and villages
throughout the state, other than New York City and those cities,

towns and villages covered under section 352-eee.' 5 The primary difference between this section and sections 352-eeee and 352-eee is
that 352-e requires only 15% tenant approval for a conversion to be

accepted. On the other hand, subdivision (2-a) of section 352-e is
similar to the provisions of section 352-eeee and 352-eee' " in affording eligible senior citizens and eligible disabled persons protection
against eviction. 9 However, subdivision (2-a) is only applicable
where the local legislative body elects its coverage. 96 Therefore, if no
local election is made under section 352-e(2-a) or 352-eee(7) in the

"Three County" area, conversion may result in the eviction of nonN.Y. GEN. Bus. LAW § 352-eee(2)(d)(i)(2) (McKinney 1984).
92. See infra Appendix B.
93. The provisions of this subdivision shall be applicable in any city, town or village
not covered by the provisions of section three hundred fifty-two-eeee of this chapter,
or which has not elected to be covered by section three hundred fifty-two-eee of this
chapter, provided the local legislative body elects, by majority vote to adopt by resolution, coverage provided by this section. A certified copy of such resolution shall be
filed in the office of the attorney general at Albany and shall become effective on the
date of such filing.
N.Y. GEN. Bus. LAW § 352-e(2-a)(c) (McKinney 1984).
94. See GOLDSMITH, supra note 2, at 34.
95. No eviction proceedings will be commenced, except as hereinafter provided, at
any time against either eligible senior citizens or eligible disabled persons. The rentals of eligible senior citizens and eligible disabled persons who reside in dwelling
units not subject to government regulation as to rentals and continued occupancy
and eligible senior citizens and eligible disabled persons who reside in dwelling units
with respect to which government regulation as to rentals and continued occupancy
is eliminated or becomes inapplicable after the plan has been accepted for filing
shall not be subject to unconscionable increases beyond ordinary rentals for comparable apartments during the period of their occupancy considering, in determining
comparability, such factors as building services, level of maintenance and operating
expenses; provided that such proceedings may be commenced against such tenants
for non-payment of rent, illegal use or occupancy of the premises, refusal of reasonable access to the owner or a similar breach by the tenant of his obligations to the
owner of the dwelling unit or the shares allocated thereto and provided further that
an owner of a unit or of the shares allocated thereto may not commence an action to
recover possession of a dwelling unit from a non-purchasing tenant on the grounds
that he seeks the dwelling unit for the use and occupancy of himself or his family.
N.Y. GEN. Bus. LAW § 352-e(2-a)(b)(i) (McKinney 1984).
96. See infra Appendix B.
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purchasing tenants, including senior citizens and disabled persons. 97
Furthermore, non-purchasing tenants who are evicted do not enjoy
the three year protection afforded under sections 352-eeee and 352eee. As of September 1986, 48 municipalities have elected coverage
under subdivision (2-a) of section 352-e.9 8
The New York statute effectively balances the benefits or effects of conversion with the problems or impacts of displacement. It
provides for a three year period of protected tenancy for all nonpurchasing tenants in New York City, and Nassau, Rockland and
Westchester Counties, where elected. This three year period allows
displaced households time to find affordable substitute housing. Furthermore, the statute provides absolute protection from displacement
for senior citizens and disabled persons in New York City and
throughout the state where elected. This provision is one of the most
extensive in the country at addressing this serious societal problem
created by conversion of apartments to condominiums.
While the New York statute affords the above protections, it
nonetheless, allows conversion to flourish in areas where the local
government seeks to encourage development by limiting restrictions.
It accomplishes this goal by allowing many of its provisions to be
applicable only in cities, towns and villages which elect its coverage.
Therefore, localities, other than New York City, which desire to encourage conversion may do so by failing to elect the optional portions
of the law. Thus, a conversion may take place with only 15% tenant
approval, and all non-purchasing tenants may be evicted, including
senior citizens and disabled persons, without a three year grace period. This enables local officials to be responsive to the needs of their
community. "Local governments are in the best position to recognize
the complexity of a displacement problem within their housing
markets."9 9
Municipal government should assume responsibility for implementation of specific regulations governing condominium conversion because officials at the local level are more knowledgeable about conditions that affect the optimal rate of condominium conversion,
such as the rental housing vacancy rate. Local officials also tend to
be more responsive to the needs and desires of constituents directly
97. 13 N.Y. COMP. CODES R. & REGS. tit. 18, § 3 (1984).
98. See infra Appendix A. See also Comment, Condominium Conversion Lease Extensions for Elderly and Disabled Tenants: Is Virginia's New Law a Panacea?, 17 U. RICH. L.
REV. 207, 211 (1982-3).
99. Note, supra note 5, at 963.
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affected by condominium conversion. 100
However, the New York law is not without problems. There exists an imbalance between those localities in Nassau, Rockland and
Westchester which elect coverage under section 352-eee(7) and those
in the balance of state area which come under the umbrella of section 352-e. In such a case, adjacent counties may have substantially
different condominium conversion requirements. For example, an
eviction plan under section 352-e, where the local government has
elected coverage of all the restrictions, will, nonetheless, be accepted
with only 15% tenant approval. Though senior citizens and disabled
persons would be protected, a substantial number of the other nonpurchasing tenants, including low income households, which face
many of the same adverse consequences as the elderly, would be displaced. Yet, in the neighboring county, non-purchasing tenants may
enjoy a 51% tenant approval requirement before acceptance of the
conversion, and a three year protected tenancy as well as full senior
citizen and disabled person protections.
Nassau and Suffolk Counties typify the above scenario. Nassau
and Suffolk are sister counties sharing Long Island. However, Suffolk County comes under section 352-e and has only the few protections available to tenants under current conversion laws.10 1 Many
Suffolk County residents feel that they need the same protections
tenants get in New York City and in Nassau.10 2 The imbalance is
not limited to Counties adjacent to the "Three Counties". New York
State Assemblyman Michael J. Bragman, 0 5 in his 1983 memorandum in support of enactment of section 352-e(2-a), reiterated his position that further protections were needed for Onondaga County
and other Upstate counties. "
In response to these concerns, Assemblyman Bragman proposed
a bill which would expand the provisions of section 352-eee to all
cities, towns and villages outside of New York City. 05 This would
provide the local governments with the tools to adequately respond to
their communities' needs. Expansion of section 352-eee, as local op100. Comment, Regulating Condominium Conversions: Do Municipal Ordinances Adequately Protect Tenant's and Owner's Constitutional Rights? 1985 ARIZ. ST. L.J. 935, 961.
101. N.Y. Times, Sunday August 3, 1986, at 10 col. I.
102. Id.
103. 118th Assembly District, of the county of Onondaga, the towns Cicero, Salina and
Clag.
104. Memorandum from Assemblyman Michael J. Bragman dated July 6, 1983.
105. A6046 New York Legis. Digest A414 209th session (1986).
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tion legislation, to all cities, towns and villages outside New York
City would be consistent with the state policy of promoting local
government self-regulation in the conversion area. Localities which
need to encourage development would not elect, while those with a
serious housing shortage and a low vacancy rate would. Furthermore, an expanded section 352-eee would not be overly restrictive in
that while it would provide increased protections for displaced tenants, it creates no change in the current law as to non-eviction
plans. The need for this legislation is increasing. In 1984, the balance of the state area accounted for 23% of the total number of condominium eviction plans for the state. In 1985, this number rose to
66%. In 1986, the balance of the state accounted for 94% of all eviction plans accepted in New York State. 106 The bill passed the Assembly but died in the Senate on January 8, 1986.107
CONCLUSION

The authors recommend that the bill proposed by Assemblyman
Bragman, expanding section 352-eee to cover the balance of the
state, be enacted by the New York State legislature. The significant
benefit of this expansion would be to provide localities which perceive an emergency within their housing markets the ability to pro-

tect their constituents. There are non-purchasing tenants who are not
eligible senior citizens or disabled persons but are adversely affected
by the conversion of their apartment units. Low income and young
households are affected by displacement too.10 8 The proposed expansion of section 352-eec will provide these households with a greater
voice in conversion of their units and will allow them a period of
adjustment to find alternative suitable housing.
Steven D. Jannace and Laura A. Keil

106.
107.
108.

See infra Appendix C.
New York Legis. Digest, supra note 105 at A414.
See HUD REPORT, supra notes 51, 52 and accompanying text.
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APPENDIX "A"
MUNICIPALITIES THAT HAVE ADOPTED NEW YORK
GENERAL BUSINESS LAW, § 352-e(2-a)(L 1983, ch 771)
The following municipalities have filed resolutions in Albany
adopting General Business Law, § 352(2-a):
City of Albany
Town of Babylon
Village of Bath
Town of Blooming Grove
Village of Brockport
Town of Brookhaven
City of Buffalo
Town of Chili
Town of Clarkson
Town of Clifton Park
Village of Cold Spring
Town of Cornwall
Village of Cornwallon-the-Hudson
Town of Fishkill
Village of Fishkill
Town of Gates
Town of Greece
Town of Hamlin
Town of Henrietta
Town of Huntington
Village of Honeoye Falls
Town of Hyde Park
Town of Irondequoit
Town of Islip
Town of La Grange
Village of Maybrook
City of Middletown
Village of Monroe
Village of Montgomery
City of Newburgh
City of New Rochelle
Village of Patchogue
Town of Penfield
Town of Perinton

(Albany Co.)
(Suffolk Co.)
(Steuben Co.)
(Orange Co.)
(Monroe Co.)
(Suffolk Co.)
(Erie Co.)
(Monroe Co.)
(Monroe Co.)
(Saratoga Co.)
(Putnam Co.)
(Orange Co.)
(Orange Co.)

December
October
February
March
September
August
October
September
September
March
December
March
May

(Dutchess Co.)
(Dutchess Co.)
(Monroe Co.)
(Monroe Co.)
(Dutchess Co.)
(Monroe Co.)
(Suffolk Co.)
(Monroe Co.)
(Dutchess Co.)
(Monroe Co.)
(Suffolk Co.)
(Monroe Co.)
(Orange Co.)
(Orange Co.)
(Orange Co.)
(Orange Co.)
(Orange Co.)
(West Co.)
(Suffolk Co.)
(Monroe Co.)
(Monroe Co.)

October
September
October
September
December
September
August
December
October
September
February
December
May
May
April
June
October
January
August
September
March

1984
1983
1984
1984
1983
1983
1984
1983
1983
1984
1983
1986
1984
11,
26,
11,
29,
22,
12,
16,
12,
27,
20,
14,
20,
25,
18,
17,
25,
21,
24,
1,
13,
17,

1983
1983
1983
1983
1983
1983
1983
1983
1983
1983
1984
1983
1984
1984
1984
1984
1985
1984
1985
1983
1986
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Town of Pittsford
City of Poughkeepsie
Town of Poughkeepsie
City of Rochester
Town of Rush
Town of Smithtown
Town of Southampton
Village of Spencerport
City of Syracuse
Village of Walden
Town of Wappinger
Village of Warwich
Town of Wheatland

(Monroe Co.)
(Dutchess Co.)
(Dutchess Co.)
(Monroe Co.)
(Monroe Co.)
(Suffolk Co.)
(Suffolk Co.)
(Monroe Co.)
(Onondaga Co.)
(Orange Co.)
(Dutchess Co.)
(Orange Co.)
(Monroe Co.)

September
September
September
August
May
April
November
March
August
June
August
December
October

1983
1983
1983
1983
1984
1986
1983
1984
1983
1984
1983
1983
1983

As of September 22, 1986
*Provided by New York State Attorney General, Dept. of Law.
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APPENDIX "B"
MUNICIPALITIES IN NASSAU, ROCKLAND, WESTCHESTER
COUNTIES WHICH HAVE ADOPTED GENERAL BUSINESS
LAW SECTION 352-eee AS OF SEPTEMBER 26, 1986

LOCALITY

DATE

EFFECTIVE

ADOPTED

DATE

04/15/80
09/06/79
05/24/82
09/07/82
08/04/80
07/29/80
08/01/78
08/04/80
07/26/78
06/17/80
09/11/78
12/18/79
04/04/83
07/28/82
03/03/82
03/18/80
05/24/83
06/14/82
05/21/79
09/19/78
08/14/78
08/14/78
01/11/82
04/01/85
01/25/82

04/21/80
09/11/79
06/03/82
09/22/82
08/11/80
08/01/80
09/02/78
08/08/80
08/30/78
07/11/80
02/07/79
12/31/79
04/08/83
08/10/82
03/08/82
03/26/80
05/31/83
06/18/82
06/23/79
11/01/78
09/20/78
09/16/78
10/25/83
04/05/85
02/11/82

06/25/85
10/10/78
10/31/79
06/24/85
11/13/79
08/01/78
02/04/81
09/01/82

07/11/85
11/15/78
11/07/79
06/27/86
11/20/79
09/06/78
02/09/81
09/10/82

Nassau County
Baxter Estates, Village of
Cedarhurst, Village of
Farmingdale, Incorporated Village of
Floral Park, Incorporated Village of
Freeport, Incorporated Village of
Glen Cove, City of
Great Neck, Village of
Great Neck Estates, Village of
Great Neck Plaza, Incorporated Village of
Hempstead, Village of
Lawrence, Village of
Long Beach, City of
Lynbrook, Incorporated Village of
Manorhaven, Incorporated Village of
Mineola, Village of
North Hempstead, Town of
Oyster Bay, Village of
Port Washington, Village of
Rockville Center, Village of
Roslyn, Incorporated Village of
Russell Gardens, Incorporated Village of
Thomaston, Village of
Valley Stream, Village of
Westbury, Village of
Woodsburgh, Incorporated Village of
Rockland County
Clarkstown, Town of
Haverstraw, Town of
Nyack, Incorporated Village of
Orange Town, Town of
South Nyack, Village of
Spring Valley, Village of
Suffern, Village of
West Haverstraw, Incorporated Village of
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Westchester County
03/11/79
02/06/79
Bedford, Town of
08/13/83
08/04/83
Briarcliff Manor, Village
01/24/84
01/17/84
Bronxville, Village of
07/14/81
07/06/81
Croton-On-Hudson, Incorporated Village of
10/13/81
10/06/81
Dobbs Ferry, Incorporated Village of
11/09/78
10/03/78
Eastchester, Town of
12/10/80
11/25/80
Greenburgh, Town of
12/23/80
12/17/80
Harrison, Town of
10/25/78
Hastings-On-Hudson, Incorporated Village of 09/19/78
03/26/80
10/16/78
Irvington, Incorporated Village of
01/11/80
01/07/80
Larchmont, Incorporated Village of
08/18/83
08/09/83
Lewisboro, Town of
05/15/81
10/18/78
Mamaroneck, Town of
09/06/78
08/03/78
Mamaroneck, Village of
06/04/80
05/19/80
Mount Kisco, Village of
09/27/78
08/23/78
Mount Vernon, City of
10/27/78
09/19/78
New Rochelle, City of
12/15/78
11/13/78
North Tarrytown, Incorporated Village of
05/23/80
05/20/80
Ossining, Incorporated Village of
11/04/78
09/25/78
Peekskill, City of
02/09/81
01/20/81
Pelham, Village of
03/30/81
03/23/81
Pelham Manor, Village of
11/17/78
08/28/78
Pleasantville, Incorporated Village of
12/28/78
11/21/78
Port Chester, Incorporated Village of
02/22/79
01/17/79
Rye, City of
06/15/80
05/13/80
Scarsdale, Village of
09/27/78
08/21/78
Tarrytown, Incorporated Village of
03/17/83
03/14/83
Tuckahoe, Incorporated Village of
10/08/80
09/05/78
White Plains, City of
10/15/79
08/29/78
Yonkers, City of
08/13/79
08/07/79
Yorktown, Town of
*Provided by New York State Attorney General, Dept. of Law.
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APPENDIX "C"
OFFERING PLANS ACCEPTANCES 1981-86
NASSAU,
ROCKLAND,
WESTCHESTER

BALANCE
OF
STATE

NYC

1981 Eviction
Non-eviction

2(133)
1(184)

8(807)

4(1539)
1(80)

1982 Eviction
Non-eviction

3(121)
1(30)

12(707)
1(16)

4(412)
8(818)

1983 Eviction
Non-eviction

4(105)

14(1206)
1(964)

1984 Eviction
Non-eviction

6(474)
1(73)

7(517)

8(1251)
24(11,251)

1985 Eviction
Non-eviction

4(103)
6(325)

8(331)

3(68)
37(4976)

1986 Eviction
Non-eviction

1(58)

10(874)

5(365)

14(1530)
21(3166)

39(3361)

*Provided by New York State Attorney General, Dept. of Law.

